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  THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, ASSAM. 

 

 
                G.R. CASE NO. 47 of 2010      

      (U/S- 279/337/304(A)  IPC) 

 

  
 

   STATE  
  

    -VS- 
 

MD.HABIJUR RAHMAN. 
 

 
         Resident of Village- Majorchuba 
  PS-Orang. 

Dist. Udalguri, Assam. 
 

       ---------Accused person. 
 

 

 
Present:  Shri Gitali Rabha, A.J.S. 
 

 

Advocate for the Prosecution : Mr. A. Basumatary 
 

Advocate for the Defence  : Mr. Manoj Deka &   
          Miss  Dhanmoni Sarmah. 

 
 

Evidence recorded on  :         03-12-11, 21-02-12, 15-03-12,  

     26-04-12, 07-06-12, 20-06-16 and  

     18-02-17 

Argument heard on    :        18-08-2017  

Judgment delivered on    :        18-08-2017. 
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1. The prosecution case in brief, is that informant Md. Samir Ali lodged the written 

ejahar on 24-02-2010 before the OC, Orang police station stating that  on 23-

02-2010 at about 9-00 A.M. in the morning he along with his colleagues were 

going on the Tata Mobile vehicle bearing registration no. AS-12-E/2368 to 

Mazbat weekly market by loading vegetables in the vehicle. The driver had 

driven the offending vehicle in a rush and negligent manner and near 

Habigaon, the vehicle turned turtle and fell down on the road. As a result the 

the informant along with his colleagues had sustained grievous injury on their 

persons. He reported that Jakir Hussain, Eyasin Ali, Abdul Malek, Saidul Islam 

and Sabedul Ali were severely injured and immediately they were shifted to 

Mangaldai Civil Hospital. Due to gravity of injury, injured Jakir Hussain was 

shifted from Mangaldai Civil Hospital to GMCH for better treatment. Informant 

further stated that vegetables about Rs. 15,000/- (Rupees fifteen thousand) 

had been damaged, the “dagapalla” amounting to Rs. 4000/- (Rupees four 

thousand) and cash amount of Rs. 5000/- (Rupees five thousand) had been 

lost due to the accident. Hence this prosecution case. 

 
2.  After  receiving the aforesaid ejahar the Officer-in-Charge of Orang Police 

station registered a case  vide Orang PS case no. 09 of 2010 u/S 

279/337/338/427 I.P.C. The police investigated the case, seized the offending 

vehicle and connected documents, prepared the seizure list and sketch map. 

The vehicle was examined by MVI. During investigation, victim Jakir Hussain 

had succumbed to his injuries. The Investigating Officer collected the Post 

Mortem Report of the victim and after completing the investigation the I/O 

submitted the charge sheet against the accused u/S 279/337/304(A)/427 I.P.C.  

 
3. Necessary processes were issued for causing appearance of the accused person 

before the court. The accused appeared. Copies of relevant documents were 

furnished to the accused u/S 207 CrPC. Considering the material on record, the 

particulars of offence u/S 279/337/304(A) I.P.C. was read over and explained to 

the accused to which the accused pleaded not guilty and claims to the tried. 

 
4. During the trial the prosecution has examined as many as eleven (11) 

witnesses including three(3) CWs. Statement of defence had been recorded u/S 
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313 Cr.P.C. Defence case is of total denial. No witness has been examined by 

the defence. Then argument has been heard from both sides. For purpose of 

clarity, the following points for determination is hereby framed: 

 
5.  POINTS FOR DETERMINATION OF THE CASE : 

 

I. Whether the accused had driven his truck bearing registration no. AS 

AS-12-E/2368  so rashly and negligently as to endanger the human life 

on the public road and thus committed the offence punishable u/S 279 

IPC? 

 

II. Whether the accused had by his rash or negligent act caused endanger 

the life of others and caused injury on the person of the 

victims(colleagues of informant) and thereby committed the offence 

punishable u/S 337 IPC?  

 

III. Whether the accused caused death of victim Jakir Hussain by his rash 

or negligent act of driving the vehicle at the time of occurrence and 

thereby committed the offence punishable u/S 304(A) IPC? 

 

 
DISCUSSION, DECESION AND REASONS FOR DECISION: Prosecution has 

examined as many as eight (8) PWs and three (3) Cws  to bring home the case.  

 
PW 1 Md. Samir Ali (informant) 

PW 2 Md. Saidul Islam 

PW 3 Md. Ibrahim Ali  

PW 4 Md. Abdul Malek  

PW 5 Md. Umar Ali  

PW 6 SI Amitabha Sensowa (I/O) 

PW 7 Dr. Ratan Ramchiyari 

PW 8 Dr.  Sourav Jyoti Gogoi 

CW 1 Md. Barkat Ali  

CW 2 Md. Jamir Ali  

CW 3 Md. Sadulla Ali  
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6. At the very outset, I must point out that every road traffic incident does not 

lead to penal consequences. Prosecution must prove that accused was either 

rash or negligent. In that backdrop, PW 1 Md. Samir Ali (informant) had stated 

in his deposition that on the day of accident at about 9-00 AM he along with 

Jamir Hussain, Abdul Malek, Umar Ali, Saidul Islam and others were going from 

Orang to Mazbat by the Tata DI four wheeler being driven by the accused, 

which was loaded with vegetables. He testified that the accused had driven the 

vehicle in high speed and though he had asked him to drive slowly, but the 

accused did not heed them. He testified that when the vehicle reached at 

Habigaon, one vehicle came from opposite side and when the accused tried to 

give pass to that vehicle, but since their vehicle was in high speed, the wheel of 

the vehicle fell off the side of the road and their vehicle turned turtle. As a 

result of the accident, the informant along with his colleagues had sustained 

injury on their body. PW 1 had sustained injury on his hand and had to take 

treatment at Orang hospital. The vegetables and balance were got damage and 

lost incurred about Rs. 20,000/- (Rupees twenty thousand). PW 1 further stated 

that the victim Jakir Hussain had sustained head injury and succumbed to his 

injuries at Guwahati during his treatment. 

 
7. PW 2 Md. Saidul Islam had corroborated the evidence of PW 1 and stated that  

on the day of accident at about 9-00 AM he along with Jamir Hussain, Abdul 

Malek, Umar Ali and others were going from Orang to Mazbat by the offending 

vehicle(Tata DI) four wheeler being driven by the accused, which was loaded 

with vegetables. The accused had driven the vehicle in high speed and 

negligently and the they had asked him to drive slowly. But the accused did not 

heed them. He testified that when the vehicle reached at Habigaon, one vehicle 

came from opposite side and when the accused tried to give pass to that 

vehicle, but since their vehicle was in high speed, the wheel of the vehicle fell 

off the side of the road and their vehicle turned turtle. As a result of the 

accident, they all the passengers had sustained injury on their body. PW 2 had 

stated that he had sustained injury on his left leg and it was broken. He was 

taken to Orang hospital for treatment. Some of them were shifted to Dhekiajuli, 

Mangaldai and Guwahati. PW 2 further stated that the victim Jakir Hussain had 
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sustained head injury and succumbed to his injuries at Guwahati during his 

treatment. 

 
8. PW 3 Ibrahim Ali had corroborated the evidence of PW 1 and PW 2 and stated 

that due to the accident he had sustained injury on this head and became 

unconscious for which he was immediately taken to Dhekiajuli hospital for 

treatment. He had also stated that they had incurred loss of about 20,000/- 

(Rupees twenty thousand) due to the accident. PW 3 further stated that the  

Jakir Hussain had sustained head injury and succumbed to his injuries at 

Guwahati during his treatment. 

 
9. PW 4 had also corroborated with the evidence of PW 1 and PW 2 and stated 

that due to the accident, he had sustained injury on his face eyes, chest, hands 

and legs. PW 4 further stated that due to accident he had to incur total 

120,000/- (Rupees one lakh twenty thousand). PW 4 further stated that the 

their colleague Jakir Hussain had sustained head injury and succumbed to his 

injuries at Guwahati during his treatment. 

 
10. PW 5 had stated that he had sustained head injury in the accident. PW 5 

further stated that the their colleague Jakir Hussain had sustained head injury 

and succumbed to his injuries at Guwahati during his treatment.  

 
11. PW 7 Dr. Dr. Ratan Ramchiyari PW 8 Dr.  Sourav Jyoti Gogoi had stated that 

they had examined Jakir Hussain on 26-10-2010 and referred him to Mangoldoi. 

PW7 further deposed that he had examined Eyadin Ali, Abdul Khalek, Saidur 

Islam, Abdulla Ali, Samir Ali, Barkat Ali, Jakir Ali, Kumer Ali and Norman Ali and 

found simple injuries on their body.  

 
12. Learned Addl. PP submitted that the prosecution witnesses PW1, PW2, PW3 

PW4 & PW5 were the victim in this case. He had stated that they are the eye 

witness so they are most reliable witnesses. He further argued that all the 

prosecution witnesses had stated that the accused is a driver and he had driven 

the vehicle in a reckless speed, due to which the accident had occurred.  

 
13. He further submitted that due to the reckless driving of the accused when he 

took side to give pass to the opposite vehicle, the van got turtled. As a result 
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the accident had occurred and all the witnesses PW1, PW2, PW3 PW4 & PW5 

and the deceased Jakir Hussain fell down and sustained injury. He further 

stated that the accused Jakir Hussain had succumbed to his injuries. Learned 

Additional PP further argued that the accused had driven the vehicle in a 

reckless speed, due to the reckless speed and negligent the accident had taken 

place. So, he prayed that the accused may be convicted in accordance with law.  

 
14. Per contra, Learned counsel of defence submitted that the victim CW1 & PW5 

had testified that the accused was not driving the vehicle in a reckless speed. 

The victim CW1 had also stated that the accused had driving the vehicle with 

caution. Learned counsel of defence further argued that speed is one of the 

fact, but is not sole fact, to saddle the criminal liability of reckless driving. He 

further argued that the accused was not negligent while he was driving the 

vehicle. He had read the deposition of PW1 wherein PW1 had stated in her 

cross examination that  if the accused would not have given side to the vehicle 

which was coming from the opposite direction then the accident should  have 

been head and collusion. It was submitted that the accused had tried to safe 

his vehicle from the vehicle coming from the opposite direction and in that 

process the pick van got turtled. Learned counsel of defence further submitted 

that if the driven had not taken the side then the vehicle hit would have hit 

against the vehicle which was coming from opposite side and then all the 

passengers would have lost their life. So learned counsel of defence submitted 

that the accused may be acquitted from the charge.  

 
15. Considered the evidence on record and submission of both side. In view of the 

above discussion and evidence on record, it transpire that the fact that there 

was an accident on 23-02-2010 at about 9.00 A.M. near Habigaon, PS Orang, is 

not in dispute . Now the limited question that needs to be answered is whether 

the accused was recklessness and negligent while driving. 

 
16. To answer this question I re-read the whole evidence and I found that none of 

the witnesses has deposed about recklessness and negligence of the driver. 

There is not even a whisper about the speed of the vehicle, or whether the 

accused was driving on a wrong side or whether the accused was driving 

recklessly without any care or precaution of accident. 
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17. To prove the offence under section 279 IPC the prosecution has to prove that 

the driver was reckless or negligence while driving. Similarly to prove the 

offence under section 304-A IPC, the driver has to be so much negligent in his 

driving that he is not bothered about the consequence of such reckless driving. 

it has surfaces from the evidence that  if the accused would not have given side 

to the vehicle which was coming from the opposite direction then the accident 

would  have been head and collusion with the opposite vehicle, and thus in 

order to avoid greater danger, the accused had tried to safe his vehicle from the 

vehicle coming from the opposite direction and in that process the pick van got 

turtled. Thus when the vital ingredient of section 279 and 304A IPC  has not 

been established, merely because an accident has occurred does not means 

that criminal liability has to be fasten upon the accused. In the present 

circumstance, the accused deserve benefit of doubt. Hence I deem it fit to 

acquit  the accused on benefit of doubt. 

 
 

O  R  D  E  R 

 

As the prosecution has failed to prove the ingredient of rashness or negligence 

with substantive evidence against the accused, so the accused Habizur Rahman 

is acquitted and set at liberty forthwith. Bail bond shall remain in force for next 

6 months as per Section 437 A CrPC. 

 

The zimma order of seized vehicle is made absolute.  
 

 The judgment is given under the hand and seal of this Court on this the 18th  

day of Aug,  2017. 

 
 
 Dictated and corrected by me: 
 
 
         (G. Rabha) 

  (G. Rabha)        Chief Judicial Magistrate 
 Chief Judicial Magistrate             Udalguri, Assam. 
     Udalguri, Assam. 
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APPENDIX 
 

 
A. Prosecution witnesses : PW 1 Md. Samir Ali (informant) 

PW 2 Md. Saidul Islam 

PW 3 Md. Ibrahim Ali  

PW 4 Md. Abdul Malek  

PW 5 Md. Umar Ali  

PW 6 SI Amitabha Sensowa (I/O) 

PW 7 Dr. Ratan Ramchiyari 

PW 8 Dr.  Sourav Jyoti Gogoi 

 

CW 1 Md. Barkat Ali  

CW 2 Md. Jamir Ali  

CW 3 Md. Sadulla Ali     

   

B. Defence witness  : Nil. 
 
C. Documents exhibited : Ext. 1 – Ejahar 
      Ext. 2 – Seizure list 
      Ext. 3 – Charge-sheet 
      Ext. 3 – Medical report 
      Ext. 4 – Medical report 
      Ext. 5 – Post mortem report.  
 
 
             
   
      

   Chief Judicial Magistrate 
               Udalguri, Assam.  

 

 

Typed and transcribed by me: 

 

 

 (Tulashi Dev Sarma/Steno) 


